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INCORPORATION

Introduction

1.  Community groups are encouraged to become incdgmbta protect the members of their
management committee from personal legal liabifty.incorporated organisation is seen at law as
a single entity managed by a committee; whereammnorporated organisation is not a legal
entity and every member could be seen to be pagponsible for injury or damage caused by a
member of the committee.

Detall
2. The South Australia Branch was approved asamporated body in 1998.
3. Because of personal liability concerns for thimaorporated sub-branches, the State Executive
approached ‘Corporate Affairs’ seeking confirmatibat unincorporated sub-branches have
personal liability protection as members of thaeSRranch. This has been confirmed by the Office

of Corporate Affairs

4., Being a member of an incorporated body doesemater committee members immunity from the
law and each individual is liable for negligent*individual criminal behaviour.

Authority
5.  State council meeting: 20 February 2011

*Negligent behaviour is not protected by incorpionatVietnam veterans acting as Pensions/Welfare
Officers/Advocates owe a duty of care that is cégpabbeing breached and with the potential fazgal
finding of negligence.



DONT BE A TOKEN DIRECTOR
Personal Liability in Community Organisations

The recent court case involving the National Sa€atyncil highlights the fears many people have tbou
their legal liabilty as members of a community amgation or its management group (or directors,
according to company law). In this case, the CEidcutive was held to be legally liable for the tdeb
incurred by the organisation. The court found ttheg Chairman was also responsible for the debts
resulting from the fraud of the Chief Executive dase he had failed in his duties as a directoimSla
against the other directors were settled privagdythe court found that there was dereliction wtfydy

the directors, it is an important reminder thatratimbers of management groups should exercise their
responsibilities with care.

This article tries to cover some of the main arefasoncern for community organisations, ()s not
legal advice and cannot cover the specific situation of ardivilual organisation. There are also few
examples of court decisions about the liabilitiesyon-profit organisations so it is difficult to quide
specific information. You should seek legal adwedore taking any action, which could leave yohléa
Refer to your local Community Legal Service (cobtte Federation of Victorian Community Legal
Centres) or the Legal Aid Commission for name®gél workers who can advise on personal liability.

Who might sue you?
_ ) Australian commotlaw also establishe
Legal action against the management group could liability resulting from damage to property
be_z taken by employees, creditors, consumers or or to persons. The law sees that people are
clients, members, government departments responsible for the consequences of their
e.g. Corporate Affairs, funders. actions. This responsibility may include
compensation to the injured/damaged person

or body.
What can you be liable for?
Individual management group members are of Usually a court would need to find that th
course liable for any criminal behaviour they was a 'duty of care’, which was breached. Duty
carry out as individuals. Being a member of an of care means the responsibility any
incorporated body does not make you immune ‘reasonable’ person could be expected to have
to the laws of the land! to the other person. This breach is often deféed

negligence (failure to take due care).

It is difficult to give a clear and simple summary Anyone who directs or authorises someone

of liability because it depends on two sorts ofdaw may be equally responsible if that behaviour
One comes from Acts passed by government causes injury or damage. But the personal
(statutes), and the other from individual decisions liability of individuals involved with community
made by courts throughout the history of Australia ~ Organisations may be limited if the organisation
(common law). is incorporated.

Understatutesit may not be necessary to prove Liability in organisations

negligence: it is enough that the person or orgéinis
is shown to have not complied with the requirements  Unincorporated bodies are not a separate legal
These statutes include responsibilities under the ‘person’ or entity. In this situation, every
Associations Incorporation Act, Occupational Health  member of the organisation could be seen as
Safety & Welfare Act, Industrial Relations laws Uag| being partly responsible for injury or damage
Opportunities Act and other anti discrimination &aw caused by a member. Management group
members are likely to be seen to have a greater
responsibility because the committee, board or
collective isresponsible for the management
the organisation.



Notice board liftout

The best way to limit liability for individual
members is to become incorporated.
Incorporated bodies are recognised as a legal
'‘person’ separate to the individuals involved.

Ordinary members have their liability limited to
the amount of unpaid subscription or fees they
owe the organisation. They would not normally
be seen as being personally responsible for any
injury or damage caused through negligence

of the organisation.

However, courts have viewed the management grot
(committee, board or collective) as responsibletier
actions of the organisation. Those responsible for
managing the organisation are seen to be legally
responsible for the actions taken by the orgaoisati
They have a greater duty of care'.

Who Is Liable?

Both managers and directors may be held liable for
debts incurred by an organisation where it is lear
not able to meet those debts. The National Safety
Council case reinforces this. If management group
members do not carry out the duties as discussed
below, you may be seen as personally responsible.

Who cannot manage?

The organisation's rules (constitution) define vgho
eligible and ineligible to manage the affairs @ th
organisation e.g. you must be a member and stand
election. Company laws also exclude people from
being 'directors’ if they have been found guilty of
offences against the Corporations Law or are iestlv
(bankrupt).

Directors may be disqualified for up to five yedrhey
have been found guilty of any offences in promoting

‘companies’ on two or more previous occasi
can have similar penalties imposed. This would
cover directors who do not carry out their day to
day obligations such as holding meetings, and
keeping minutes.

Someone who has been a director of tw

more companies which were managed so badly
that they went bankrupt, can also be barred from
acting as a director in the future

Duties of manage ment group me mbe

Australian law regards non-profit incorporated
bodies as equivalent to compan@s] uses the
same principles to assess negligence. The six
general principles are discussed below.

1. ACTHONESTLY & IN GOOD FAITH

All laws require management group members to
act honestly at all times. Company law has
penatties if directors are found guilty of dishanes
behaviour. The penalty is much higher if it can be
shown that the director deliberately intended to
defraud the organisation, its members or creditors,
or anyone else.

Common law also expects directors to act honestl
with reasonable skill, in good faith, and in thestbe
interests of the organisation.

2. ACT WITH CARE & DILIGENCE
Management group members are expected to dc
their job with reasonable care. Allowing the
organisation to carry out activities outside its
purposes, ignoring the organisation's rules, or
selling property at a lower than market price

forming or managing a company. This includes pbiig (even if money was needed urgently) might be

false information about a company of which theyaver

seen as not exercising care.

director, bribery or falsification of the books statements,

or general dishonesty relating to the company.Kdeping

accounting records, incurring debts which canngbdid

and fraud punished by imprisonment have similaapes.

Where someone has been involved in breaches of the

Corporations Law with two or more other

3. ACT LOYALLY & AVOID CONFLICTS
OF INTEREST

Common law requires management group
members to disclose potential conflicts of
interest as soon as they arise. This includes
financial, political or personal benefit from:

. other business or professional activities
. employment or accountability to other
people or organisations



» membership of other organisations
» ownership of property or other assets.

If management group members enter into an
agreement which benefits them personally, or
results from a position of conflict and the
organisation suffers, damages may be recovered
from them.

Conflicts of interest may apply to management
group members who are government employees,
especially where they also grant funds to the
organisation.

Paid staff who are members of the management
group are also in a position of conflict when they
act as employer as well as employee. A conflict
may also be seen to exist where the management
group member or their family receives services from
the organisation and they are involved with deassio
about these services.

In cases of conflict, the person may need to demor
than declare their conflict. They may also need to
remove themselves from particular discussions,
decisions or votes, or resign altogether from the
management group. Lobbying other management
group members about the issue would also be redjard
as acting improperly.

4. AVOID ABUSE OF OPPORTUNITY

& INFORMATION
This is similar to the idea of conflict of interest
Management group members should not use their
position and information to personal benefit or
advantage atthe expense of the organisation.
Members are able to sue to recover any profits
made by that person, or any losses suffered by
the organisation.

Using 'inside’ information about the organisation

to obtain a job, or spreading information about
consumers gained as a management group member
are examples of where this duty was not being egpli

5. ACT IN THE BEST INTERESTS OF
THE ORGANISATION

Where there are conflicts of interest, common law
reguires management group members to put the
interests of the organisation first. The interexftthe
organisation are regarded as being the members

as a whole, not any particular member or group

of members. For example, a representative of
consumers or staff on the management group should

act for all members, not just those tt
represent

This duty also includes a requirement to
look after the interests of creditors when
the organisation has become unable to
pay its debts.

Management group members are also expected
to use their position and power for the benefit
of the organisation. It could be seen that
changing the aims of the organisation, and
redirecting resources away from the existing
purposes would not be seen as in the interests
of the organisation. Knowingly approving
membership for people who aim to totally
change the organisation might be seen as not
acting with honesty.

6. EXERCISE POWERS FOR THEIR
PROPER USE

Management group members can delegate

their duties to paid staff, but cannot

remove their responsibility for the

duties being carried out properly by

competent people. The National Safety

Council case is an example of the

directors failing to carry out their

critical financial duties.

These included examining the financial
reports, ensuring that they were accurate,
and ensuring that the organisation was
capable of paying debts. Management
group members have a clear responsibility
to maintain the organisation as solvent
(financial viable)

The general responsibilities of management
group members include legal issues, finances,
employing, planning & policy promotion &
marketing, and reporting & accountability.

In all cases, management group members are
required to act within the aims and purpose of
the organisation.



What can be done to reduce liability?

Don't have 'token' management group members
on your management group. All members should
be aware of their responsibilities and know thelis)
The suggestions below may help.

1. BEAWARE OF & RECORD DECISIONS

Assess the risks in your organisation. Being aware

of the risks increases awareness of ways to ddal wi
them. Recording decisions also makes it clearthieat
whole management group made the decision rather tha
any one individual.

2. RATIFY DECISIONS

Neither the courts nor members of the organisatam
ratify the actions of directors they do not follow
company and other statutory laws. However, it

can be possible for the members to ratify or tergi
actions of the management group which might be seen
as breaching common law.

For example, the chairperson may decide not toaign
service funding agreement which they saw as unjust.
A special general meeting might inform members and
ask them to ratify this decision.

Similarly, members can approve actions in advaince i
if is suspected that it might breach common laviegut
For example, a general meeting might be calledko a
for the membership to approve certain plans whieh a
outside the current activities of the organisation.

It is also possible for a court to remove liability icén be
shown that the management group members acted
honestly and ‘having regard to all the circumstance

of the case’. Having raised the issue and placed th
facts before the membership beforehand will support
this case.

It is not possible to remove liability in this washen
the issue is fraud or money owed to creditors.

3. MINIMISE THE RISKS

Several types of action can be taken to reducs afk
liability:
* develop written policies and procedures
* produce a policy manual for all staff and
management group members.
» provide orientation and training on management
responsibilities for management group members

» provide reference books and guides for managem

group members e.g. Community Management
Handbook, Legalities Victoria
Law Handbook

* use community support and resource organisation

» obtain legal advice if you are unsure.

4. SHARE THE RISKS

Some organisations are covered by laws
which indemnify the management group
against their personal liabilities e.g.
Community Health Centres are covered
under the Health Services Act. Other
organisations can buy 'Directors and
Officers Liability' insurance to cover
some of the areas of concern. Note that
this insurance does not cover illegal
behaviour e.g. fraud. it is also quite
expensive.

Contact the following organisations for
information about directors and officers
liability insurance and companies which
provide this coverage:



